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(ii) For attorney’s fees that exceed
$150 per hour, unless the agency deter-
mines, based on the recommendation of
the Comptroller General on a case-by-
case basis, that an increase in the cost
of living or a special factor, such as the
limited availability of qualified attor-
neys for the proceedings involved, jus-
tifies a higher fee. The cap placed on
attorneys’ fees for businesses, other
than small businesses, constitutes a
benchmark as to a ‘‘reasonable” level
for attorney’s fees for small businesses.

(6) Before paying a recommended
award of costs, agency personnel
should consult legal counsel. Section
33.104(h) applies to all recommended
awards of costs that have not yet been
paid.

(7) Any costs the contractor receives
under this section shall not be the sub-
ject of subsequent proposals, billings,
or claims against the Government, and
those exclusions should be reflected in
the cost agreement.

(8) If the Government pays costs, as
provided in paragraph (h)(1) of this sec-
tion, where a postaward protest is sus-
tained as the result of an awardee’s in-
tentional or negligent misstatement,
misrepresentation, or miscertification,
the Government may require the
awardee to reimburse the Government
the amount of such costs. In addition
to any other remedy available, and
pursuant to the requirements of sub-
part 32.6, the Government may collect
this debt by offsetting the amount
against any payment due the awardee
under any contract between the award-
ee and the Government.

[57 FR 60585, Dec. 21, 1992, as amended at 60
FR 48227, 48275, Sept. 18, 1995; 61 FR 41470,
Aug. 8, 1996; 61 FR 69289, Dec. 31, 1996; 62 FR
12718, Mar. 17, 1997; 62 FR 51271, Sept. 30, 1997;
62 FR 64933, Dec. 9, 1997; 63 FR 1532, Jan. 9,
1998; 63 FR 58603, Oct. 30, 1998]

33.105 [Reserved]

33.106 Solicitation provision and con-
tract clause.

(a) The contracting officer shall in-
sert the provision at 52.233-2, Service of
Protest, in solicitations for contracts
expected to exceed the simplified ac-
quisition threshold.

(b) The contracting officer shall in-
sert the clause at 52.233-3, Protest
After Award, in all solicitations and

33.201

contracts. If a cost reimbursement con-
tract is contemplated, the contracting
officer shall use the clause with its Al-
ternate I.

[50 FR 25681, June 20, 1985, as amended at 60
FR 34759, July 3, 1995]

Subpart 33.2—Disputes and
Appeals

SOURCE: 48 FR 42349, Sept. 19, 1983, unless
otherwise noted. Redesignated at 50 FR 2270,
Jan. 15, 1985.

33.201 Definitions.

Accrual of a claim occurs on the date
when all events, which fix the alleged
liability of either the Government or
the contractor and permit assertion of
the claim, were known or should have
been known. For liability to be fixed,
some injury must have occurred. How-
ever, monetary damages need not have
been incurred.

Alternative dispute resolution (ADR)
means any type of procedure or com-
bination of procedures voluntarily used
to resolve issues in controversy. These
procedures may include, but are not
limited to, conciliation, facilitation,
mediation, fact-finding, minitrials, ar-
bitration, and use of ombudsmen.

Claim, as used in this subpart, means
a written demand or written assertion
by one of the contracting parties seek-
ing, as a matter of right, the payment
of money in a sum certain, the adjust-
ment or interpretation of contract
terms, or other relief arising under or
relating to the contract. A claim aris-
ing under a contract, unlike a claim re-
lating to that contract, is a claim that
can be resolved under a contract clause
that provides for the relief sought by
the claimant. However, a written de-
mand or written assertion by the con-
tractor seeking the payment of money
exceeding $100,000 is not a claim under
the Contract Disputes Act of 1978 until
certified as required by the Act and
33.207. A voucher, invoice, or other rou-
tine request for payment that is not in
dispute when submitted is not a claim.
The submission may be converted to a
claim, by written notice to the con-
tracting officer as provided in 33.206(a),
if it is disputed either as to liability or
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